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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF COLUMBIA

WILDEARTH GUARDIANS
312 Montezuma Ave.
Santa Fe, NM 87501
Plaintiff,
V.
DIRK KEMPTHORNE, Secreary of the Interior
1849 C Sreet, NW
Washington, DC 20240

Defendant.

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE RELIEF

INTRODUCTION

1. Plaintiff, WildEarthGuardiangringsthis actionagainstDefendantDirk
Kempthorne, U.S. Secretary of the Interior, i bfficial capacityto force himto carry out his
duties under the Endangered Spegies(OESAO),6 U.S.C.an1531etseq Secréary
Kempthorne (the OSecretaryO) has failed tlyowith his mandatory duty to rake a
preliminary, ®0-day finding,Oon two separate ESA OlistingO petitionsoveringa combined
total of 681 species, submitted by WildEarth Guardians (the QPetitionsQ). This lawsuit seeks to
force the Secretary toake the overdue findingsn WildEarth Guardians®etitionsfor the 681

Species.
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JURISDICTION AND VENUE

2. This Courthasjurisdictionoverthis adion pursuanto 28 U.S.C.a 1331 (federal
guestion), 16 U.S.C. oa 1540(c) and (g) (actiosirzg underthe ESA andcitizen suit provision),
and the Adrimistrative Procedure @, 5 U.S.C. aa 701-706 (OAPAO).

3. This Court has authority to grant WildEarthGuardianséequested relief pursuant
to 28 U.S.C.on 2201-02(declaratoryandinjunctive relief) and 5 U.S.C. aa 701-706 (APA).

4. More than60 daysago,WildEarth Guadiansfurnishedthe Secretarywith written
noticeof his violationsof the ESA concerningthe Petitionsandof WildEarth Guardians(tent
to sue._Se@&6U.S.C = 1540(g)(2).

5. The Secretary has not redied his volationsof the ESA by making the overdue
findingsonthe Petitionstherefoe anactualcontroversyexistsbetween the parties within the
meaning of he Declaratory Judgemt Act. 28 U.S.C. @ 2001.

6. Venue is proper in thisd@tirt pursuant to 28 U.S.C. @ 1391(e) and 16 U.S.C. @
1540(g9)(3)(A). Secretary Kepthorneofficially residedn thisjudicial districtandthe violations
set forth in this complaint occurred in this judicial district.

PARTIES

7. Plaintiff WILDEARTH GUARDIANS (OGuardiansO) sues on behalf of itself and
its adverselyaffectedmembers. WildEarth Guardianss a newnon-profitenvironnental
organization created on January 28, 2008, byriéyger of three organizations: Forest
GuardiansSinapu;andSagérush Sea Campaign. WildEarth Guardians has over 4,500
members, some of whom reside in the District of Columbia, but most of whom reside in the
areaf the countrywherethe 681 speciesoveral by the Petitionsarefound. ForestGuardians,

a predecessor in interest of WildEarth Guardians, drafted and submitted the Petitions. WildEarth
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Guardiangontinueghis effort of Forest Guardians. WildEarth Guardians has an active
endangeredpeciegprotectioncanpaign,geographtally focusedon the southernGreatPlains,
desertSouthwestColoradoPlateautandRocky Mountains. As part of this campaign, WildEarth
Guardians urges the Secretary to list imperiled species, such as those covered by tegiens, as
threatened or endangered species under the BEldEarth Guardiars devoted significant
organizational resources to preparing the Petitions and is injured by the Secretary® failure to
respond to themWildEarth Guardians is furth@juredby the SecretaryJailure to respondo
the Petitiors becausehe Secretarys denyng WildEarth Guardians information, to which
WildEarth Guardians has a legal right, concegrthe SecretaryOs opinion as to the biological
status of these species. Thisinformationwould be usefulto WildEarth Guardians in prioritizing
its conservation efforts and in furtheringmgssionto saveimperiledspecies.WildEarth
Guardians®embersfrequentlyuseandenjoythe species covered by the Petitions, and their
habitats for wildlife viewing, recreational, adsetic,andscientificactivities and will continue to
do so. WildEarth GuardiansOmembers have specific and concrete future plans to visit and enjoy
these species and their habitats. WildEarth Guardians and its members are particularly
concerned wth the conservation of these vahingspeciesaandthe ecasystems upon which they
depend.WildEarthGuardiansandits membershavea substantial interest in thisatter and are
adverselyaffectedby the Secretar failure to comply with the ESA. The requested relief will
redress WildEarth GuardiansOand its membersQinjuries.

8. DefendantDIRK KEMPTHORNE, is the Secretary of the United States
Departnent of the Interior. As suchhehasultimate responsibility foimplementation of the

ESA. He is sued in his official capacitin this case, the Secretary has delegated his
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responsibilitiesinderthe ESAto the U.S. Fishand Wildlife Service(OFWSan agency within
the U.S. Departent of the Interior.

LEGAL BACKGROUND

9. Congress passed the £8 Oprovide a gans whereby the ecosysteupon
which endagered species and threatened spedgggend ray be conserved, [and] to provide a
programfor the conservation of such endangespdciesandthreatenedpeciesE.016 U.S.C.
1531(b).

10. Tothisend,theESArequiresthe Secrearyto list speciesf plants and anials
that are facing extinctioas OthreatenedO ordasgered@ndto desigrate protected Ocritical
habitatOfor each listed threatened or endangeredpecies.16 U.S.C. & 1533(a). An Oendangered
species@ Oanyspeciesvhichis in dangerof extinction throughout all or a significant portion of
its rangeE.O 16 U.S.C. & 1532(6). A Othreatepedies® a specieOwhichis likely to
becone an endangered species within the foreseeable futureE.O 16 U.S.C. & 1532(20).

11. In order for the ESA to protect a species, the Secretary must first offi cialy list the
speciesaseitherthreatenear endangered. 16 U.S.C. & 1533(d). The listing process is the
critical first step in the ESAG system of species protection and recovery. The Secretaryust
also designate portions of a spsthabitat as @ritical habitatOin order for that habitat to
receive several important substantive and procedunalotections under the ESA.

12. The Secretary ost list a spciesasendangeredr threaenedif hefindsthatany
of the following factorsare present:

(A) thepresenor threatenediestruction,modification,or curtailment of itshabitat or
range;

(B)  overutilization for comrarcial, recreatioal, scientific, or educational purposes;

(C)  disease or predation;
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(D) theinadequacy of existing regulatory mechanisms; or

(E)  other natural of manmade factors affecting its continued existence.

16 U.S.C. @ 1533(a)(1). The Seergtmust analyze these listing factors Osay on the basis of
the best scientific and commercial datailable.O 16 U.S.C. & 1533(b)(1)(A).

13.  Any interesed person can initiate thisting process by filing a petitionto list a
species with the Secretary. 16 U.Sx@533(b)(3)(A); 50 C.F.R. & 424.14(a).

14. Upon receipt of a petition to list a species,the Secretarys requiredto make an
initial finding known as a 090-day finding.O Sjmedly, within 90 days, the Secretaryust
determine, Qo the maximum extent possible,Owhether the petition presents Gubstantial
scientific or commercial information indicating that the petitioned action may be warranted.O 16
U.S.C. @ 1553(b)(3)(A). The ESAO®lementingregulations define Osuastial informationO
as Qhat amount of information that would |ead a reasonabl@ersorto bdieve that the measure
proposedn the petitionmay bewarranted.050 C.F.R.a 424.14(b).

15. If the Secretary finds that the gein presentsubstantiainformation,the
Secretary Ghall promptly commence areview of the statusof the species concerned,O andist
publishthefinding in theFederaRegister. 16 U.S.C. @ 1533(b)(3)(A).

16. If the Secretary @kes a positie 90-day finding, he has 12 months frtva date
that the petition was received take one of thre additionalfindings: (1) the petitioned action is
not warranted; (2) the petitioned action is warranted; or (3) the petitioned action is warranted but
presently precluded by other penglproposalgo list speciesof higher priority, provided that
the Secretary is aking expeditousprogresn otherlisting actions 16 U.S.C.a 1533(b)(3)(B);

50 C.F.R. © 424.14(b)(3). This is known as the Iitwin finding.
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17. If the Secretary @kes a 12-ranth finding thatthe petitionedactionis warranted,
then he must publish a proposed rule to list the speciesasendangeredr threatenedn the
Federal Register. 16 U.S.C. & 1533(b)(5).

18.  Within one year of the publication afproposeduleto list aspeciesthe
Secretary must ake a final decision othe proposal. 16 U.S.C. & 1533(b)(6)(A).

19.  OConcurrently@ith listing a speciesasthreatenear endangered, the Secretary
must designate critical habitat for the speciesto the naximum extent prudent and detemable.
16 U.S.C. ©1533(a)(3)(A)(i), see alsd 533(b)(6)(C).

20.  Designatiorof critical habitatfor listed species provides additional necessary
protection and aids in the conservation of the species because al federalagenciesnust consult
with the Secretaryto Oinsureéhatanaction authorizedfunded,or carriedout by [federal
agencies] isnot likely to jeopardize the continuedexistenceof any endangeredpecieor
threatened species or result in the destruction or adverse modification of [its critical habitat] .O
16 U.S.C.a 1536(a)(2)enphasisadded).

FACTS

I. The Southwest Petition

21. OnJunel8, 2007,WildEarthGuardiansthenknownasForestGuardians,
submitted a petition to the Secretary to list 475 speciesin the U.S. Fish and Wildlife Service®®
(OFWSOsS)uthwesRegionasendangeredr threatened under the B&ind to designate
critical halitat for thesespecieghereinaftethe Csouthwest PetitionQ). The 475 species, each
specificallyidentifiedin the petition, represented all full speciesin the FWSOs Southwest Region
not currentlylisted or consideredtandidats for listing, by the Secretarybutwhich are

considered as Qrritically imperiledOor OmperiledOaccording to the NatureServe database.
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WildEarth Guardiansaskedhe Secretaryto incorporate all infamation in the NatureServe
databaseoncerninghesespeciesaspart of its petition. NatureSexis anauthoritativedatabase
conmpiling the best available sciefi¢ information on thousands of species. NatureServe defines
aQritically imperiledOspecies as one at a very high risk of extition due to extremrarity, very
steep population declines, or otffi@ctors. NatureServe defines @mperiledOspecies as one at
highrisk of extinctiondueto very restrictedrange very few populations, steep population
declinesor otherfactors. Thesedefinitionsarethefunctionalequivalentof the ESAOs

definitions of endangered and threatened species.

22.  The Secretary received the Southwestition by certified ral on June 22, 2007,
according to certified mail receipts. OnJuly 11, 2007, the Secretary ackwviedged receipt of the
Southwest Petition by letter stating the Petitwas received on June 25, 2007. In his response
the Secretary acknowledged tlta Petitionincorporatedall analysisyeferencesand
documentation provided by NatureServe in its online database.

23. Pursuantothe ESA,the Secreary should have made a 90-day finding on
WildEarth GuardiansOSouthwest Petition on or about September 25, 2007. On October 3, 2007,
WildEarth Guardians sent the Secretary and FWS a formal 60-daynoticeletterpursuanto the
60-day notice requireent of the citizen suiprovision of the ESA, 16 U.S.C. o 1540(g),
informing the Secretary and FWS that they were violating the ESA by filing to make a 90-day
finding onthe SouthwesPetition. Accordingto certified mail receipts, the Secretary and FWS
received WWdEarth GuardiansO 60-day notideeleon Octoberl0,2007. Neither the Secretary,
nor FWS has responded in any manner to WildEarth GuardiansO 60-day metietter. WildEarth
GuardiansChelievesit is practicable for the Secretary to immediately make a positive 90-day

finding onall 475speciesoveredn the Southwest Petition because the Petition and
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NatureServeepresentshe bestavailablesdenceandcertainlyprovide Othatimountof
information that would lead areasonable person to believe that tleasure proposed in the
petition may be warranted.O 50 C.F.R. @ 424.14(b).

24.  Todatethe Secretary has failed to make a 90-day finding on any of the 475
species covered in WildEarth GuardiansOSouthwest Petition.

IL. The Rocky Mountain Petition

25.  OnJuly24,2007,WildEarthGuardiansthenknownasForestGuardians,
submitted a petition to the Secretary to list 206 speciesin FWSO#ountain-PrairieRegionas
endangeredr threatenedinderthe ESA andto designate critical hatat for these species
(hereinafter the GRocky Mountain PetitionO). The 206 species, eaghcifically identifiedin the
petition, representedll full speciesn the FWSOMountain-Prairie Regionot currently listed or
consideredandidatesor listing, by the Secretay, butwhich areconsideredsOcritically
imperiledOor OmperiledOaccording to the NatureServe database. WildEarth Guardians asked
the Secretary to incorporate all information in the NatureServelatabaseoncermng thesespecies
as part of its petition.

26. The Secretary received the Rockyiitain Petition by certified mail on July 30,
2007, according to certifiedaih receipts. OrmAugust24,2007,the Secretaryacknavledged
receipt of tle Rocky Mountain Petition by lettstatingthe Petition wasreceivedon July 30,
2007. In hisresponsghe Secretay statedthathewould beginwork onthe Petitionin October
2007.

27. Pursuantothe ESA,the Secreary should have made a 90-day finding on
WildEarth Guardians@ocky MountainPetitionon or about October 30, 2007. On Nmbker 8,

2007,Wildearth Guardiansentthe Secretaryand FWS a formal 60-day notice letter pursuant to
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the 60-day notice requireant of the citizen siti provisionof theESA, 16 U.S.C.a 1540(g),
informing the Secretary and FWS that they were violating the ESA by fiéing to make a 90-day
finding on the Rocky Mountain Petition. Accorditgycertified mail receipts, the Secretary and
FWS received WildEarth Guardians060-day notice letteron November 14,2007. FWSO®&ocky
MountainRegion did respondo WildEarthGuadians 60-day notice letter, by letterdated
Januaryl0, 2008,andstatecthat FWS anticipatedmaking negative 90-day findings on serof
the 206 speciescoveredoy the Petitionby Septenber 2008. WildEarth Guardians believesit is
practicable for the Secretary to immediately make a positive 90-day finding on all 206 species
coveredn the Rocky MountainPetitionbecaue the Petition and NatureServe represents the best
available science and certainly provide Othatuarof informationthatwould leadareasonable
persorto believethatthe measurgroposedn the petition ray be warranted.O 50 C.F.R. &
424.14(b).

28. Todatethe Secretaryhasfailed to make the 90-day finding on any of the 206
speciesoveredvy WildEarth Guardians@odky MountainPetition. Givenpastexperiences
with FWS, WildEarth Guardians has no confidence that FWS will make 90-day findings on any
of thespeciesoveredby the Rocky MountainPetition absent a CotOrder requiring the
agency to do so.

29.  Forpurpose®f thislawsuit, andto avoid a proliferation ofitigation, WildEarth
Guardians has cdmmed both Petitions and all 68peciesoveredoy the Petitions into this
single action.

CLAIM FOR RELIEF

30. Each and every allegationtgerth in this Complaint is incorporatechereinby

reference.
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31. TheSecretanhasfailed to make 90-dayfindingson WildEarth GuardiansO
Petitionsto list 475 speciesn FWSOSouhwestRegionand206 speciesn FWSO#ountain-
Prairie Region, and has failed to publish suchifigg, or findingsfor any of the combined 681
speciesoveredoy the Petitions, in the FederaRegister.

32. The Secretary has violated his dutyder the E& by failing to meke these 90-
day findings within 90-days because it is practicable to nake such finding. 16 U.S.C. @
1533(b)(3)(A); 5 U.S.C. a706.

33. By failing to render a 90-day finding on either of WildEarth GuardiansOPetitions
and by failirg to render 8-day findings for any of the 681 species @d by the Petitions, the
Secretarnjhasunreasonablglelayedandunlawfully withheld compliance with section 4(b)(3)(A)
of the ESA within the meanng of the APA. 16 U.S.C = 1533(b)(3)(A);5 U.S.C.a 706.

PRAYER FOR RELIEF

WHEREFORE, WildEarth Guardians requests that this Coanterjudgmentproviding
the following relief:

1. A declaration that the Secretary has violated the BA by failing to neke a 90-day
finding on either of WdEarth GuardiansO Petit®or for any of the 681 species covered by the
Petitions;

2. A declaration that the Secretary has unlawfully withheld and unreasonably
delayed agency action in violation of the APAfhailing to make a 90-day finding on either of
WildEarth GuardiansOPetitions or for any of the 681 species covered the Petitios;

3. An injunction compelling the Secretary to make 90-dayfindingson WildEarth
Guardians®etitionsto list 681 species, and to publish such findisin the FederaRegisterby a

date certain;

10
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4. An order awarding WildEarth Guardians its costs of litigation, including
reasonable atorney@ fees;

5. Such other and further relief #ee Court deems just and proper.

Respectfully submitted this 19th day of March 2008.

s/ Robert Ukeiley

Staff Attorney, WildEarth Guardians

1536 Wynkoop Street, Suite 300

Denver, CO 80202

Tel: (720) 563-9306

Fax: (866) 618-1017

E-Mail: rukeiley@wildearthguardians.org

Of Counsel

s/James Jay Tutchton

James Jay Tutchton

Environmental Law Clinic

University of Denver,SturmCollegeof Law
2255 E. Evans Ave., Suite 365H
Denver, CO 80208

Ph: 303-871-7870

Fax: 303-871-6991

E-Mail: jtutchton@Ilaw.du.edu
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