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The following comments are in regard to EPA’s proposed rule entitled “Expansion of RCRA Comparable Fuel Exclusion,” published on June 15, 2007 (72 FR 33284). The proposed rule would allow roughly 107,000 tons per year of hazardous waste to be burned in ordinary industrial boilers, thereby relaxing the strict requirements concerning the storage, transportation, and management of these wastes currently operative under the Resource Conservation and Recovery Act. We are concerned that this proposed rule, which may expose the public to adverse health and environmental impacts resulting from hazardous waste disposal, is the outcome of a process that violated EPA’s own guidelines, and is part of a larger pattern in which the agency allows regulated industries to have undue influence over the process by which the agency carries out its statutory responsibilities of protecting public health and the environment. 
Specifically, we are concerned about the appointment of ExxonMobil senior scientist Thomas Parkerton to the three-member peer review panel convened to review the application of WMPT to rank comparable fuels constituents, as his appointment appears to be in direct violation of EPA’s May 2006 guidelines for peer review at http://www.epa.gov/peerreview/pdfs/Peer%20Review%20HandbookMay06.pdf. Disclosures made by Parkerton and obtained through the Freedom of Information Act by the organization Earthjustice, and shared with CSPI, reveal that Parkerton should have been deemed an unsuitable choice for inclusion on this panel given his direct financial stake in the outcome of EPA’s deliberations on this rule and his previous public pronouncements on the issue. In his conflict of interest disclosure forms filed with Syracuse Research Corporation, Parkerton disclosed that his “current employer (and the chemical industry in general) would benefit from” the proposed rule and that he reviewed the issue reviewed by this panel—the application of the WMPT to rank comparable fuels constituents—“with support from American Petroleum Institute funding 10 or so years ago.”
EPA’s peer review guidelines state that “EPA should always make every effort to use peer reviewers who do not have any conflict of interest.”
 Parkerton’s employment with ExxonMobil constitutes a clear financial conflict of interest, as his employer likely produces many of the waste products whose regulation would be affected by the implementation of this rule. Though the guidelines go on to say that “the very need to have experienced individuals on a peer review, along with the desire to have appropriate technical balance and representation, means that the field of potential peer reviewers may include those that are less than independent, have a conflict of interest, or might at least appear to lack impartiality,” we find it hard to accept that EPA could find no expert with expertise similar to that of Parkerton and no financial conflict of interest. Similarly, the guidelines state that “EPA should always make every effort to use peer reviewers who do not have any conflict of interest” and “experts who have made public pronouncements . . . or those who have clearly taken sides may have an appearance of a lack of impartiality and should be avoided.” Hence Parkerton should also have been avoided because of his past public pronouncements on the WMPT tool for the American Petroleum Institute. 
Parkerton’s appointment is not an isolated example of EPA’s violation of its own guidelines, but rather reflects a pattern of undue agency tolerance of conflicts of interest in its rulemaking process. In 2005, the agency convened a peer review panel for the EPA/DOE Report entitled "Coal Combustion Waste Management at Landfills and Surface Impoundments, 1994-2004."  The intent of the report was to show the progress the utility industry had made in voluntary efforts to utilize more safeguards (e.g., liners) in the construction of coal combustion waste landfills and surface impoundments. Among EPA’s original choices of reviewers was Jim Roewer, head of the Utilities Solid Waste Activities Group (USWAG)—the lobbying arm of the coal-burning electric utility industry that deals with solid waste issues. When Roewer’s participation in the panel was protested by another panelist, EPA/DOE’s response was to replace Roewer with three reviewers who were all associated with USWAG as well—Tim Lohner, Donna Hill, and Elizabeth Aldridge, all of whom worked for utilities represented by USWAG. 
Given these individuals’ clear stake in the outcome of this peer review, they should never have been appointed by EPA to this panel. Their appointment is particularly egregious because the very report this panel was charged with reviewing was based on USWAG’s voluntary industry survey. The Peer Review Handbook states that EPA “should not use reviewers who have been involved in development of the work product,”
 and although these individuals themselves may not have contributed to the development of the EPA/DOE report they were associated with an industry group that contributed substantially to this report. Their appointment violated the spirit if not the letter of the current guidelines and their precursors. 

A similar example of industry involvement in an EPA review is provided by the agency’s review of ethylene glycol monobutyl ether (EGBE or 2-butoxyethanol) in 2003. This chemical, listed by the agency as a “possible human carcinogen” in 1999, was also named as one of the original 188 hazardous air pollutants (HAP) in the Clean Air Act amendments of 1990. In 1997, the industry trade group—the Ethylene Glycol Ethers Panel of the American Chemistry Council—petitioned the EPA to remove EGBE from the HAP list. In 2004 the EPA granted the trade group’s wish, citing studies by scientists at Battelle Memorial Laboratory’s Pacific Northwest Division, Indiana University’s School of Medicine and the Baylor College of Medicine—and paid for by the ACC—that cast doubt on the chemical’s association with cancer. EPA’s conclusion, published in its draft paper “Evaluation of the Human Carcinogenic Potential of Ethylene Glycol Butyl Ether,” was critiqued by at least one external peer reviewer, who called the agency’s arguments “inadequate and misleading.” A review panel convened in May 2004, however, included two of the industry-funded scientists whose studies had been the basis for the conclusions of the paper; not surprisingly, the panel concurred with EPA’s conclusions.

These three examples document a clear pattern of inappropriate infiltration by regulated industries in the peer review process at EPA, which is crucial to its rulemaking. In the current instance, this influence has resulted in a proposed rule that puts the environment and public health at risk from unregulated burning of hazardous substances that have until now been subject to strict regulation under the Resource Conservation and Recovery Act. 

EPA’s Peer Review Handbook is clear in its guidance on conflicts of interest in peer review panels, and it is clear that Thomas Parkerton, because of his financial stake in the proposed expansion of the comparable fuels exclusion and his previous public pronouncements on the use of the WMPT to rank comparable fuels constituents, was an inappropriate choice for this peer review panel. In light of this violation of EPA’s guidelines for peer review we ask that finalization of this proposed rule be postponed and a new peer review panel be convened to assess the accuracy and appropriateness of the science used to justify the proposed rule.
Sincerely,
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