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November 20, 2006

David Shipman 









Deputy Administrator 

Grain Inspection, Packers and Stockyards Administration

US Department of Agriculture

202-720-2406 (phone)
202-690-2333 (fax)
Terri Henry
Management Analyst

Grain Inspection, Packers and Stockyards Administration

US Department of Agriculture

202-205-8281 (phone)

202-690-2755 (fax)

Re: The Make-up of the Grain Inspections Advisory Committee

Dear Mr. Shipman,

The Integrity in Science Project at the Center for Science in the Public Interest (CSPI) routinely monitors federal advisory committees to ensure compliance with the Federal Advisory Committee Act (FACA). The law requires all committees that proffer scientific advice to the federal government to be free from conflicts of interest. Plus, they must be properly balanced, both regarding expertise and points of view. 

The law distinguishes between two types of committees: Policy committees and science/technical advisory committees. It also distinguishes between two types of appointees to these committees: “Representatives” and “Special Government Employees.” Committees that offer policy advice may be comprised solely of representatives of the various constituencies with an interest in the outcome of the committee’s deliberations. In such committees, the balance provisions of FACA apply, but the conflict-of-interest provisions do not since it is presumed that a representative of, say, a producer interest, will have a financial stake either through employment or ownership.

On the other hand, committees that offer scientific and technical advice should be made up of Special Government Employees (SGEs), whose appointments are covered by both the conflict of interest and balance provisions in FACA.
 The goal is to ensure that the government receives scientific and technical advice that is free from bias, or the taint of financial self-interest.
Our review of the charter, roster, and previous deliberations of the Agriculture Department’s Grain Inspection Committee suggests there is a fundamental flaw in the committee’s structure, which puts it in violation of FACA. The committee is charged with providing the department with both policy advice and scientific/technical advice. Yet all of the members of the committee have been designated as representatives. Therefore, whenever it discusses scientific/technical issues, such as quality testing, it is in violation of the law.

My conversations with department personnel suggest the managers of the committee do not understand this distinction. Ms. Terri Henry, who manages the committee, explained that members on the board include "scientists with expertise in research related to policies in Sec. 2 of the Grain Act."  This suggests that the committee is looking for outside, independent scientific advice.  However, she understands those selected for their technical expertise on the board to be "representatives" of science, or scientists in the field.  This is an inaccurate interpretation of the government’s guidance, which specifically states that the law should "not be interpreted to mean that a member of an advisory committee could be designated a representative because the member is an expert in a field of expertise."
 Because science advice is supposed to be without bias, and based on objective observation, these advisers should be designated as SGEs. 
In 2004, the Government Accountability Office (GAO) issued a report on the misuse of the representative status for science advisors on federal advisory boards, particularly within the departments of Agriculture and Interior.  The report stated that:

"The Office of Government Ethics (OGE) officials agreed with GAO that these agencies’ appointments of some members as representatives of their fields of expertise are not appropriate, and this practice avoids using the special government employee category that was created to help the government hire experts in various fields for such purposes…Such members would be more appropriately appointed as 'special government employees,' who are reviewed for conflicts of interest."

The Grain Inspection Advisory Committee often reviews science issues such as the proper methodology for wet gluten analysis.
 Yet the Agriculture Department allows representatives of special interests with their potential biases and conflicts of interest to offer advice on this subject. For instance, Mr. Dutt Vinjamoori, a scientist on the Grain Committee selected for his expertise in grain testing, was designated as a representative. Earlier this year, he advised in a meeting that Monsanto had "instituted a rapid GC method for soybean linolenic acid that gives results in less than 10 minutes."
 If Mr. Vinjamoori had been designated to the board as a SGE when he was selected in 2005, he would have had to disclose that he was employed by Monsanto, a company which could be affected by the outcome the committee deliberations on grain and technology, and he would not be allowed to sit on the committee.  Federal statute 18 U.S.C. 208 prohibits a federal employee or SGE "from participating personally and substantially as a Government employee in any particular matter in which the employee has a financial interest."
In light of the points above, we are requesting that the Grain Inspection, Packers and Stockyards Administration:

1. Re-evaluate the committee's purpose and create two committees, each with a single purpose: either to offer advice on policy; or to offer advice on science and technical issues. The members of the science committee should be designated as SGEs, and its membership should be evaluated for conflicts of interest and bias. The policy committee could use the representative designation, and the USDA’s obligation is to evaluate the membership to ensure that it is balanced.  
2. Immediately implement the process of changing the status of those scientists, or those professionals who give scientific advice that sit on the Grain board, to SGE.
3. Assign a Designated Agency Ethics Official to the committee who is knowledgeable about or has expressed a willingness to be trained in these issues. A 2004 memo by the OGE states that for each federal advisory committee, a DAEO should be consulted prior to appointing members to an advisory committee in order to apply federal ethics rules properly.
Other USDA advisory boards have had their members' status changed from representative to SGE in the last few years because of the OGE and GAO guidelines. The members of USDA's "Advisory Committee For Microbiological Criteria for Foods," for instance, were all designated representatives, even though they provided, in part, scientific advice to federal food safety agencies. After they were cited in the GAO's 2004 report, the agency changed all of the Microbiological committee members' status to SGE when they renewed their charter. You should follow that example and reconstitute this committee.

Thank for your consideration and we look forward to your response.

Sincerely,

Corrie Mauldin

Project Coordinator, Integrity in Science Project

The Center for Science in the Public Interest

cc: 
Mike Johanns, Secretary of Agriculture

US Department of Agriculture 

Representative Sherwood Boehlert (R-New Hartford)


House Science Committee Chairman

Representative Bart Gordon (D-Tennessee)


House Science Committee Ranking Minority Member 

Representative Brian Baird (D-Washington)

House Science Committee

Jean Fruci, Incoming Majority Staff

House Science Committee
Christine Fishkin, Assistant Director

Government Accountability Office

� See � HYPERLINK "http://www1.od.nih.gov/cmo/ethics/SummaryEthicalRequirementsApplicabletoSGEs.pdf" ��http://www1.od.nih.gov/cmo/ethics/SummaryEthicalRequirementsApplicabletoSGEs.pdf�.


� DO-05-012, "To Designated Federal Advisory Committee Appointments," August 18, 2005.





� DO-04-022, "SGEs and Representatives on Federal Advisory Committees," July 19, 2004.


� GAO-04-328, Highlights of "Federal Advisory Committees – Additional Guidance Could Help Agencies Better Ensure Independence and Balance," April 16, 2004.


� GIPSA Grain Inspection Advisory Committee Meeting, Nov. 1-2, 2005; See � HYPERLINK "http://archive.gipsa.usda.gov/" ��http://archive.gipsa.usda.gov/� advcommittee/ ac1105.pdf.


� GIPSA Grain Inspection Advisory Committee Meeting June 13-14, 2006; See � HYPERLINK "http://archive.gipsa.usda.gov/ advcommittee/ac0606.pdf" ��http://archive.gipsa.usda.gov/ advcommittee/ac0606.pdf�.
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