UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AYMAN R. HAKXKI,
Plaintiff,
V.

ZIMA COMPANY,
Coors Brewing Company
d.b.a. Zima Beverage Company
311 10th Street
Golden, CO 80401,

ADOLPH COORS COMPANY,
311 10th Street.
Golden, CO 80401,

COORS BREWING COMPANY
311 10th Street
Golden, CO 80401,

et al.,.

Defendants.

CASE NUMBER 1.03CV02621

JUDGE: Gladys Keﬁsler

DECK TYPE: General civil

DATE STAMP: 12/23/2003

NOTICE OF REMOVAL

Defendants, Zima Beverage Company, Adolph Coors Company, and Coors Brewing

Company (hereafter collectively called “Coors™), by and though their undersigned counsel file

this Notice of Removal of an action pending in the Superior Court of the District of Columbia,

pursuant to 28 U.S.C. §§ 1332, 1441 and 1446. In suppdrt of this Notice of Removal, Coors

states as follows:

1) "On November 14, 2003, a civil action was filed ini the Superior Court for the

District of Columbia, Civil Division, entitled Ayman R. Hakki, on behalf of himself, all others



~ similarly situated and the general public_ v. Zima Company, et al., Case Number 03-000_9.183.“ |
See Exhibit A. Plaintiff seeks damages, disgorgement or restitution of certain revennes and other
injunctive relief under the District of Columbia Consumer Prqtectien Procedures Act,‘ D.C. Code
§ 28-3901, et seq. (“the Act” or “DCCPPA”)-"an‘d District of Columbia cornmon law of
negligence, rescission and unjusf enri’c}_n‘nent. Plaintiff brings this suit individu_aily and on behalf
of two purported classes consisting of “all persons who were or are parents or guardiane of
ehildren whose funds were used to purchase alcoholic beverages marketed By ‘d_ef'endants whi_ch
were consun]ed withont their prior knowledge by their ehildren' under the age of 21 during the
period from 1982 to the present” and of “parents and guardians of all children currently under the
age 0f 21"} (Compl. ] 38 (A) and (B).) o
2) This Notice of Removal is filed subject to and with full reservatlon ofri ghts by
eaeh andevery defendant, including but not limited to defenses and objections to venne,
improper servi.ce of process, personal jurisdiction, and any others that each defendant might
pursue. | | |
3)  This Notice of Removal is timeiy filed in accordance with 28 U.S.C. § 1446(bj.

_ 4) Coors has made diligent inquiry to identify those defendants upon whom |
purponed service has been made. All defendants upon whom nurported service has been made
with a summons and complaint consent to this removal. See Exhibit B. 'I;he'consent of’the
defendants that have not yet been served is not required.‘ 28 U.S.C. § 1441(b); Williams ‘v.
Howard, 984 F. Supp. 27, 30n.5 (D.D.C. 1997); accord, Murphy Bros. v. Michetti 'Pz})e
Siringing, Inc.; 526 US 344, 347 (1999). If such consent were required, hewever, Coore

reasonably Believes and alleges that it would be provided by all of the remaining defendants.

L For purposes of this Notice of Remeva-l, the two classes will be referred to as a single
class. - ' - K
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5) Written notice of the filing of this Notice of Removal has been provided to the |
plaintiff and the courts by Coors. A copy of this Notice has been filed in the District of
Columbia Superior Court, concurrent with this Notice, pursuant to 28 U.S.C. § 1446(d).

DIVERSITY JURISDICTION

6) This Court has original drversity jurisdiction over this action ander 28 U.S.C.
§1332 because (1) on the face of the complaint, it is clear that the matter in controversy exceeds
the sum or value of $75,000, exclusive of interest and costs, and (2) there is eqmplete diversity of
| citizenship la-ehNeen the plaintiffs and all defendants excep"c ;I‘he Beer Institute which, as further

explained below, has been fraudulently joined in order to defeat the jurisdiction of this Court.

AMOUNT IN CONTROVERSY .
7 Plaintiff demarrds disgorgement of defendants’ sales revenues and r__estitutibn of
' the plaintiff’s expended family assets allegedly associated with tlre illegal purchase and
consumption of alcohol by persons‘under the age of 21. (Corﬂpl. M 75, 107, Prayer for Relief.)
~ Additionally, the complaint seeks res‘cissiorr of all alleged sales of alcoholic beverages ro
underage consumers and the disgergement of revenues derived from such alleged sales to an
alleged cllass of parents and guardians. Plaintir'f alleges that these sales revenues are associated
with the illegal purchase and/or consumptrorl of alcoholic beverages by underage individuals,
and seeks dis gorgement and restitution in amounts described as ranging from $22.5 b11110n ina
| smgle year (Compl 1 7) to “greatly exceed[lng] $1 billion per year.” (Compl. §75.)
8) The plaintiff’s claimed remedies contradict his preemptive effort to av01d federal
jurisdiction. Even if each member of the plaintiff class does not independently satisfy the
amount-in—eontroversy 'requirerrrent, ihe value of the aggregated claims of the entire; class can

collectively satisfy that requirement when the class seeks a common and undivided remedy.
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- Snyder v. Harris, 394 U.S.. 332, 335 (1969) (amount in controversy threshold met where “two or
more plaintiffs unite to enforce a single title or right in which they have a common .and
“undivided interest”). Thus, in Williams v. Purdue Pharma Co., No. 02-0056 (RMC), 2003 U.S.
Dist. LEXIS 19268, at *12-20 (D.D.é. Feb. 27, 2003), plaintiffs pursued a “common and
undivided interest”. byrdemanding that defendant disgorge re.vc;nues resulting from an alleged
“misleading marketing campaign” under the District of Columbia Csnsumer ?rotection
Procédurés Act. Id. at *18 (“With a potential class of S,OOO-I0,000 pain sufferers in the District
of Cplumbia . . . and recent annual sales of OxyContin in the billions of dollars . . . , the
complaint seeks a common and undivided remedy of ‘all moneys acquired’ by defenaants
through Oxycontin sales in the District of Columbia,” easily satisfying the amount-in-
controversy thresho]d) Likewise, in Aetna U.S. Healthcare, Inc. v. Hoechst Aktiengesellschaft,
48 F. Supp. 2d 37, 40-43 (D.D.C. 1999), the court held that an undlfferentlated demand for
dlsgorgement of proﬁts seeks a remedy that “would inure to the benefit of the class rather than
vindicate any alleged violation of individual rights.” Id. at 41. On this basis, the court found thst
the plalntlff class had a common interest in the remedy that exceeded the amount-in-controversy
brequirement. Likewise, plaintiﬂ’ s prayer here that defendants be required to dlsgorge ‘revenues
from the illegal sale of alcoholic beverages to underage consumers,” described in the complaint
as iﬁvolving billions of dollars of alleged sales revenues, plainly exceeds the $75,000 monetary
threshold for jurisdiction. (Seé, e.g., Compl. 197, 8, 19, 48, Prayer for Relief Nos. 3, 4.)
9) .Plaintiff also seeks to “[e]njoin dsfendants from engaging in any marketing of
alcoholic beverages to underage persons.” (Csmpl. Prayer for Relief No. 5.) Plaintiff alleges that
“Defendants’ hﬁarketing efforts directed at underage drinkers generate a substantial portion of

their revenues and profits and are crucial to their overall strategy[,] resulting in billions of dollars
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per year in illegal profits.” (Compl. { 7.) Plaintiff reports sources indicating that the amount of
alcohol consumed by underage persons accounts for as much as $22.5 billion of revenue to the
defendants per year. (Compl. §{7.) The remainder of the complaint alleges repeatedly andin
various ways that the alleged marketing effortsare “numerous” and “extensive” and involve “at
Jeast a billion dollars [of allegedly illegai sales revenue] per year”i_and “hundreds of millions” of
advertising messages. (Compl. 17, 8, 19, 48.) The requested injunction is souglit on behalt‘ of -
| all plaintiffs to vindicate a supposed common or public interest and, therefore is not ditrisible

| See Aetna, 48 F. Supp. 2d at 41 citing Sellers v. O Connell 70l F.2d 575, 579 (6th Cir. 1983)
Coors denies that plaintiff is entitled to any such relief, but the allegations of the complamt 1f

b. assumed only for the purposes of this Notlce to be true, describe and seek an 1nJunctlon that .
would clearly impose both cornpliance costs and economic consequences far in ergcess of
$75,000. See The Coﬁzmz'tteefor GI Rights v. Callaway, 518 F2d 466, 4.72 D.C. Cirt 1975)
(“[TIhe amount in controversy is t}re pecuniary interest of either party”).

10) . Moreover, plaintiff seeks “treble damages or $1500 per violation, whichever is
greater, punitive damages, attorneys fees, costs‘l’of suit, and interest.” (Compl. Prayer for Relief
6.) Punitive damages may be considered in determining whether the arnount in controverssl
requirement has been satisfied. See Nwachuicwu v. Karl, 223 F. Supp. 2d 60, ,66-68(D.D.-C. '
2002). ‘Additionally, statutory attorneys fees may be considered in_de:term:ining whether the -
amount in controversy requirement has been satisﬁed. Manguno V. Prudential Prop. & t‘as, Ins.
Co., 276 F .3d 720, 723 (5th Cir. '2002)‘ (“If a state statute provides for attorney's: fees, .such fees
are included as part of the amount in controversy.”); accord Momin v. Magéiemoo's I__nt’ll,-L.L. C,
205 F. Supp. 2d 506, 509 (D. Md. 2002); 14B Wright & Miller, Federal Practice & Procedure §

3712 (1998) (“The law is now quite settled ... that the amount expended for attorney's fees are a
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part. of the matter in contrdversy for subject matter jurisdicti’dn purposes when they are providle.d
for by contract or by state statute.”)

Given the vast sums plaintiff seeks in damages, disgorg'em‘ent and restitution, and the
al’legations of deliberate and long-standing Wforigdoirig contained in plaintiff’s Complaint, a
reasonable reading of vthe prayers for puhitive damages and s.tatutc'),ry attorneyé fees makes clear
that the arhounf in controversy ex.ceeds $75,000. See, e.g., Allen v. R &.H Ojl & Gas C‘o.‘, 63

F.3d 1326, 1335 (5th Cir. 1995) (where no spéciﬁc améunt in controversy ié plcd; court may
“determine that removal was prbper if it is facially appare‘nt‘that the claims are likely above” the
jurisdictional amount). | |

| 11) Aiternatively, because at least one plaintiff's claim in this case is within this
Couﬁ's diversity jurisdiction, supplemental jurisdiction exists under 28 U.S.C. § 1367, as to any
 other claims in this case. See Rosmer v, Pfizer, Inc., 263 F.3d 110 (4th Cir. 2001); In re Abbott
Labs.; 51 F.3d 524, 529 (5th Cir. 1995); In re Brand Name Prescription Drugs Antitrust Litig.,
123 F.3d 599, 607 (v7th Cir. 1997); Gibson v Chrysler Corp., 261 F.-3d 927, 939-40 (9th Cir.
2001); Allapattah Servs., Inc. v. Eexxon Corp., 333 F.3d 1248, 1253-54 (11th Cir. 2003). |

DIVERSITY OF CITIZENSHIP

12)  This Court has diversity jurisdiction over this matter because the cifiz'enship of the
plaintiff and defendants, other than the fraudulently joined The Beer Institute, are entirely

diverse. 28 U.S.C. § 1332.

13) ‘As the co.mplaint reveals, the p]airﬁiff is a citizen of Washington D.C.,.(Compl. |
29.) | o

14) For, the burposés of di.\"ersity jurisdiction pursuant to 28 U.S.C. § ]332(c)(1), a

corporation is deemed to be a citizen of its state of incorporation and of the state where it has its
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principal place of business. As alleged on the face of the plaintiff’s complaint, all of the

defendants, other than the fraudulently joined The Beer Institute, are citizens of states or foreign

- countries other than the District of Columbia:

a)

b)

d)

2)

Adolph Coors Compahy is incorporated in the State of Delaware and has
its principal placé of business in the S.tate of Colorado..

Coors Brewing Company is incorporated in the State of Colorado and has
its principal place of buginess in Colorado.

Zima Brewing Company is not a cori)oration or other business entity, but
is instead a trade name used by Coors Brewing Company énd as such has
no “éitizenship” apart from Coors Brewing Company (sée sub_paragraéh '

14(b), abox}e).

There is no corporate or other business entity by the name of Mike’s Hard

- Lemonade Company. It is instead a trade name used by one or more of

the firms referenced in sub-paragraphs (e) to (g) and as such has no

separate citizenship.

There is.no corporate or other business entity by the name of Mark
Anthony Group. Mark Anthony Group Company Ltd. is inéorporated in

and has its principal place of business in Canada.

There is no corporate or other business entity by the name of Mark

Anthony International. Mark Anthony International SRL is incorporated
in and has its principal place of business in Barbados.

Mark Anthony Brands Ltd. is incorporated in and has its principal place of =
business in Canada. -
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h)

3)

'y

)

vp)

Bacardi .USA, Inc. is incorporated in the State of Delaware and has its, |
principal place of business in the State of Florida.
Bacardi Limited is incorporated in Bermuda and has its principal place of

business in Bermuda. .

Bacardi & Company Limited is incorporated in Liechtenstein and has its -

principal place of business in the Bahamas.

‘There is no corporate or other business entity by the name of Bacardi

Group. To the extent that the Complaint’s reference to “Bacardi Group” is
meant to refer to the other named Bacardi defendants, none of these

defendants is a citizen of the District of Columbia (see subparagraphs

14(h)-(j), above).

Kobrand Corpbration is incorporated in the State of New York and has its

. principal plaée of business in the State of New York.

Heineken, N.V. is a company organized under the Jaw of the Netherlands

and has its principal place of business in the Netherlands.

" Heineken U.S.A., Inc. is incorporated in the State of New York and has its

principal place of business in the State of New York.
Brown-Forman Corporation is incorporated in the State of Delaware and
has its pﬁncipal place of business in the Commonwealth of Kentucky.

Brown-Forman Beverages Worldwide is an unincorporated operating

division of Brown-Forman Corporation, and as such has citizenship

identical with Brown Forman Corporation, which is incorporated in the
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State of Delaware and has its principal place ofbusine_sé in the
Commonwealth of Kentucky. See subparagraph 14 (o), above.

q) Diageo Plc is an English cdxp_oration with its principal plécc, of business in
London, Eng]ahd.

r) Diageo North America is incorporated in the State of éonnecticut and has’
its principal place'of business in the State of Cdnhecticut.

s) Paddington, _Ltd. is not a corporation or other‘busi_nesé ¢n_tify, but one of
the names under which Diageo NoxithﬂAmerica does business, and as such
has no “citizenship” separate from Diageo North America tséé sub- ”
paraéraph 14(x), aboye)); i

FRAUDULENT JOINDER OF THE BEER INSTITUTE

15)  The Beer Institute is a non-profit corporation that 1s incorporated‘iﬁ and hasits -
principal place of business in the District of Columbia. (Compi. 1 33) However, the citizenship
of ’fhe Beer Institute should be disregarded for the purposes of diversity jurisdiction because it
has been fraudulently joined in order to defeat fhis Court’s jurisdiction pursuant to 28 U.S.C. |
§ 1332. As reflected and implied in the Comprlaint, The Beer Institute is a trade associatioﬁ that
does not manufacture, sell, advertise or market any alcohol bevérage brand or I;roduc":t. . |

16)  The plaintiff’s joinder of The Beer Institute does not d_epri\‘-/e this Court "of .sub.j.ect
' matter jurisdiction because no cause of action hés been or cah be asserted against this defendant
on the allegations of the Complaint. Wilson v. Republic Iron & Steel Co., 257 U.S. 92, 97 (1921)
(“[A] right of removél cannot be defeated by fraudulent joinder of a. . . deféndant- hav»in-g'. no real -
connectipn with the controversy.”); see also In re Tobacco/Governmental Health Cdre C‘osts

Litig., 100 F. Supp. 2d 31, 39 (D.D.C. 2000) (joinder is fraudulent where “there is no possibility
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| the I;Iaintiff can establish a cause of action against the resident defendant”); Hugger v. The

| Rutherford Inst., No. 02-1520, 2003 WL 2008242 at *5 (4th Cir. May 2, 2003) (unpublished

“opinion) (applying North Carolina law, court found joinder of defendant to be a sham because
it had not independently performed aﬁy act or omission that would create Hability on its part
under the theories pled). Specifically, there is no p'ossibility.that the plaintiff can state a cause of

action against The Beer Institute on any of the four theories set forth in plaintiff’s complaint.

17) = Count I: Unfair or Deceptive Trade Praétices: Plaintiff cannot assert a claim
against The Beer Institute under the DCCPPA. |
| - a) First, it is well settled as a matter of law that a non-profit orgahization like
The Beer Institute cannot be liable under the Act. See Compl. 1[ 33; Schiff v. Am. Ass'n of
Retired Perss., 697 A.2d 1193, 1197 (D.C. 1997) (“[W]e hold, as a matter of law, that Schiff’s
claim against AARP falls because AARP is a non- proﬁt orgamzatlon "); Save Immaculata v.
Immaculata Preparatory Sch., 514 A.2d 1152, 1159 (D.C. 1986) (same) Armstrong V.
Accredztzng Counczl for Continuing Educ. & Training, 832 F. Supp. 419 425 (D.D.C.
1993)(same), vacated on other grounds, 84 F.3d 1452 (D.C. Cir. 1996) (per curiam); Kazup v.
| Georgezoﬁn Univ., 663 F. Supp. 1048 (D.D.C. 1987) (same). |
b) Second, the Act creates liability only for “merchants’f engaged in unlawful
trade practicés. A “merchant” is deﬁnéd in the Act as a “person who does or would sell, lease
(to), or transfer, either directly"or indirectly, consumer goods or services, or a person who does or
would supply fhe goods or services which are or ;Nould be the subject matter of a trade practice.”
D.C. Code Ann. § 28-3901(a)(3). The Beer Ihstitute is not alleged' to be, and is not, a merchant

and plaintiff’s purported claims against it therefore do not and can never fall within the Act. See
D.C. Code Ann. § 28-3901(2)(3).
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c¢) . Third, blainfiff does not and cannot allege that The Beer Institute has béén
part of a “consumer transaction involving the sale of goods or services,” and thus fails to bring
his allegatigns against The Beer Institute within the scope of the DCCPPA. Adélm‘ A. Wes_chle,f &
Son, Inc. v. Klank, 561 A.2d 1003, 1005 (D.é. 1989). ‘The DCCPPA “wasﬁdesigned to police
trade practices arising only out of consufner-nierchant relationships,” Howafd v. Riggs Nat’l
Bank, 432 A.2d 701, 709, which are not alleged and can not be alleged to exist between the
plaintiff or any other consumer and_The"Beer Instjtute. Because the plaintiff d.o_es'not and cannot
>a11ege that hé or anyone else entered into a commercial tfa;néaction with The Beer Institute
relevant to the allegations of the comp]ain,t,.his__ allegations under the Act fail to sfété a.cause.éf
action against _Thé Beer Insfitute. | o
d) Fourth, plai:ntiff’ s allegation that The Beer Institute “aids and abéts the
def"endant alcoholic beverage ﬁanufacturers in violating the [DCCPPA]’; fails as a matter of law.
(Compl. § 66(h).) There can be no :claim for “aiding and abetting” a manufacturer under the Act.
Armstrong, 832 F. Supp. at 425 (finding that “no provision of the DCCPPA creates a c;iuse qf
action for aider-and-abettor liability; in the absénce of such a provisiomn, the court must assumvé
that the Council intended to make liable only those who actually vioilat‘e the DCCPPA”); séé also
Cent. Bank v. First Interstate Bank, 511 U.S: 164, 179-180 (1994) (when legisléture enacts .b
statute containing a private right of action but does not speciﬁcally_ad:dres:s li:abilit_y fof aidiné
" and‘abetting,.' it is error to presume that an aiding and abetting claim may be brought "und‘.er the

same statute).

18) Counf'II: Unjust Enrichment: Plaintiff does not and cannot state a cause of

action for unjust enrichment against The Beer Institute. The plaintiff does not plead any

transaction between himself or any third party,.on the one hand, and The Beer Institute on the
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other, in which any benefit has been conferred by the plaintiff upon The Beer Institute as.
fequired by District law. Emerine v. Yancey, 680 A.2d 1380, 1383 (D.C. 1996); HG Smithy Co.
v. Washington Med. Ctr., 374 A.2d 891, 893 (D.C. 1977). | |

19)  Count III: Negligence:v The piaintiff s.negligence claim is not and can not be

pleaded against The Beer Institute.
a) First, the comp]aint’s negligence count complains only‘ ef the alleged .
chdnct of “manufacturers and distributors,” and does not address tne conduet of The Beer
- Institute in any respect.. (Compl. 9 101.) Further, the Speciftc conduct described in the
negligence count does not even reference The Beer Institute. (Compl. 9102: nurnber of
advertisements; a.lleged failnre of companies to take steps to prevent underage eonsumption of
“their” products.) Plaintiff asserts that these acts and omissions foreseeably induee underage
persons to illegally consume “defendént’s alcoholic beverages."" (Id.) Itis beyond dispute that
none ef these allegations coutd poseibly apply to The Beer Institute, which does not manufacture,
“market or sell alcohel beverages. |
b) Second, the complalnt falls ent1re1y to allege the existence ofa legally
bcognlzable duty running from The Beer Institute to the plamtlff Wilson v. Good Humor Corp.,
757 F.2d 1293, 1297 n.3 _(D.C. Cir. 1985); Bell v. Colonial Parkzztg, Inc., 807 F. Supp. 796, 797
(D.D.C. 1992), aff’d, 8 F.3d 71 (D.C. Cir. 1993) (table). Whether a defendant owes a s'peciﬁe'
plaintiff a duty is a question of law for the Coutt. Crocev. Hall, 657 A.2d 307, 310 (DC 1995) .
(quoting W. Page Keeton Prosser & Keeton on Torts § 37 at 236 (Sth ed. 1984)). Dutles arise |
only on the basis of a pre-existing relanonshlp between the parties, or between the defendant and
an injury_—causin_g third party, that creates in the defendant both the obligation and ablhty to

protect the plaintiff or to control the third party actor. District of Columbia v. Beretta U.S.A.
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