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 UNITED STATES DI§IRICT COURT - . pECEIVED
. FORTHE DIS TRICT OF COLUMBIA RECEIVE

AYMAN R. HAKKT, on behalf of | P DEC 2 -
himself, all others similarly situated . o MANCY AYER WHITTINGTON,
and the general public, : U8, DISTRICT COURT

Plaintiff,

v. | : Civil Action No. 030v262] (GK)
ZIMA COMPANY, etal,, . THE BEER INSTITUTE’S
: RULE 12(b
Defendants, : MOTION TO DISMISS

PLEASE TAKE NOTICE that, pursuant to Rule 12(b)(6) of the Federal Rules of
Civil Procedure, defendant, The Beer Institute, hereby moves this Court to enter an order
dismissing plaintiff’s complaint against it for failure to state a cause of action. For the
reasons more fully set forth in the accompanying Memorandum in Support of The Beer
Institute’s Motion To Dismiss, which is incorporated herein by reference, The Beer
Institute is entitled to dismissal of plaintiff’s claims against it as a matter of law on each
Count of the complaing, mcluding violation of the District of Columbia Consumer
Protection Procedures Act (hereafter “DCCPPA”) (Count D); unjust enrichment (Count
); negligence (Count HI); and rescission (Count IV), Specificaily, The Beer Institute
states as follows:

1. Plaintiff has not pled, and cannot plead, a cause of action against The Beer
Institute under the DCCPPA. because, as a non-profit trade association which does not
manufacture, advertise or sell al.co'hol beverage products, plaintifPs claims against it do

not fall within the scope of the DCCPPA.
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2. .« Plaintiff does rot siate an unjuse Srvichmer: cause of action against The . -
~ .. Beer Institate because. plaintiff has riot ple;i'and cannot plead that ile'has conferred airy
benefit on The Beer Institute.- |

3. Plaintiff s‘ﬁeglig_encc count is not directed to any conduct or omission on
the part of The Beer Institute but, even had it been, plaintiff’s complaint fails to plead and

. cannot plead the existence of a legally cognizable duty running from The Beer Institute to
the plaintiff. Nor does plaintiff allege facts establishing the special relationship necessary
to impose a duty on The Beer Institute to protect plaintiff from the illegal acts of third
parties, -

4. Plaintiff does not state a cause of action in rescission against The Beer
Institute because, among other reasons, he has not pled — and cannot plead — that he or his
children entered into any transaction with The Beer Institute which could be rescinded.

5. In addition to his inability to state any cognizable cause of action against
The Beer Institute for the above four sets of reasons, plaintiff cannot plead and has not
pled a legally sufficient causal connection between conduct of The Beer Institute and any
injury he has allegedly sustained.

6. Further, the plaintiff’s complaint challenges core political speech,
petitioning and associational activities protecteci by the First Amendment and the Noerr-
Pennington doctrine.,

For these reasons, and those further expressed in the accompanying Memorandum
in Support of The Beer Institute’s Motion To Dismiss, The Beer Institute respectfully

requests that this Court enter an order dismissing plaintiff’s complaint as to it, with
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- prajudice, and fi such furdher and differén

propose Oder is attached hereto.

Dated: December 23, 2003

009/009

treiicf as th urt deems pudper. A

Respectfully submitted,

THE BEER INSTITUTE

David Sth€rtler (IC/Bar #367203)
Lisa Fishberg (DC Bar #461984)
COBURN & SCHERTLER, LLP

1140 Connecticut Avenue, NW
Suite 1140

Washington, DC 20036

Ph. (202) 628-4199

Fax (202) 628-4177

lfishberg@coburnandschertler.com

Counsel for Defendant The Beer Institute
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- UNITED STATES DISTRii' I “OURT
~ FOR THE DISTRICT OF COLUn:3¥A

AYMAN & HAKKI, on boualf of

himself, all others similarly situated

and the general public,
Plaintiff,
v. : Civil Action No. 03cv2621 (GK)
ZIMA COMPANY, et al., :
: MEMORANDUM IN SUPPORT
Defendants. : OF THE BEER INSTITUTE’S

MOTION TO DISMISS

The Beer Institute respectfully submits this memorandum of law in support of its
motion pursuant to FED. R. CIv. P. 12(b)(6) to dismiss the plaintiff’s complaint and each

cause of action therein pled against it.

INTRODUCTION

With sweeping generalizations, the plaintiff brings claims of wrongdoing in the
advertising and marketing of alcohol beverages against a large number of alcohol
beverage manufacturers and distributors, and a sole trade association, The Beer Institute,
By his pleading against The Beer Institute, plaintiff attempts to shift responsibility for the
il]egal consuntption of alcohol by persons under twenty-one to a non-profit entify which
does not manufacture, advertise or sell alcohol beverages, instead of those who illegally
procure and consume alcohol and those who- unlawfully provide alcohol to underage

persons.’ Plaintiff’s claims against The Beer Institute rest on extraordinarily scanty

! Plaintiff pleads the fact that The Beer Institute is a non-profit organization, based
in the District of Columbia. Compl. 33. Although plaintiff “artfully” omits to tell the
Court more, publicly available information confirms that The Beer Institute is a non-
profit trade association that “was organized in 1986 to represent the [brewing] industry
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.;llgg_a??=' _{15;;?!:,0;1_1)' thr&?_-#aragrapizs o€ this cor‘ﬁ_plaint address The Beer Igsti?‘-.itﬁ: arall -
(Compl ﬂ 33, 6£.:110), aﬁ;ﬁ} nonr- of them itate a legally cognizable cause of action
against it.

On baldly insufficient allegations, the plaintiff asserts four counts: for violation of
the District of Columbia Cohs@er Protection Procedures Act (Count I); for unjust
enrichment (Count II); for negligence (Count I11); and for rescission (Count IV).2 In
language that betrays the complete disconnection between plaintiff’s factual allegations
and his theories of liability against The Beer Institute, plaintiff seeks an injunction
prohibiting it from (i) “engaging in any marketing of alcoholic beverages to underage
persons™; (ii) disgorgement of “all amounts by which [The; Beer Institute has] been
unjustly enriched, plus costs and interest”; (iii) rescission of transactions and a return of
revenues from the allegedly illegal sale of alcohol to persons under twenty-one; and (iv)
alleged actual aﬁd statutory damages available under the District of Columbia Consumer

| Protection Pfocedures Act. D.C. CODE ANN. § 28-3901 (1976), ef seq. (hereafter the

“DCCPPA™); Compl. “Prayer for Relief.”

before Congress, state legislatures and public forums across the country.” See
www.beerinstitute.org/whoweare.htm. In other words, The Beer Institute is one of
Washington’s many organizations that participate in public policy dialogue and debate
before Congress and the Executive Branch about the scope and implementation of the
country’s laws and regulations relevant to their constituents. Plaintiff does not plead that
The Beer Institute manufactures, advertises or sells alcohol beverages — nor could he.

2 The complaint also contains general assertions titled “Fraudulent Concealment”
which are intended to present an argument for tolling the 3-year statute of limitations.
The section is not denominated a “count” of the complaint and plainly does not rise to the
level of a separate cause of action under District of Columbia law. See, e. g., District
Cablevision Ltd. Partnership v. Bassim, 828 A.2d 714, 729 (D.C. 2003); Witherspoon v.
Philip Morris, Inc., 964 F. Supp. 2d 455, 463-64 (D.D.C. 1997).
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Plaintiff’s claims /3 hoth as a matter of I?istrié: sf. .({oll.i'nii‘:_i; jaw and'becag.;ge_thc
. facts aiieged_ pr-eciugle piainﬁﬁ’s-ciéims ‘under eaci; of the four cour\ts pled. F i::s"t, ﬁ)r
multipie reasons, pl'aintift’ s claims against The Beer Institute fall outside the scope of the
DCCPPA.'_' Se;cond, plaintiff has not pled and cannot plead an unjust enrichment claim or
seek a resciésion remedy against The Beer Institute, which is not alleged to be and is Q_inot
involved in the sale of alcohol beverages. Third, plaintiff’s negligence count fails to.
plead any legally cognizable duty owed to plaintiff or any other person by The Beer
Institute upon which liability could rest. Fourth, all of plaintiffs claims against The Beer
Institute are barred by the legal remoteness of the plaintiff's alleged economic injury
from any conduct by The Beer Institute. Finally, although this Court need not reach
constitutional issues here statutory and common law precedent demonstrates the
complaint cannot stand as a matter of law, the First Amendment to the United States
Constitution also precludes claims against The Beer Institute for exercising its
Constitutional rights of association, petition and political speech. In sum, plaintiff’s
complaint against The Beer Institute must be dismissed for numerous independently
dispositive reasons.
ARGUMENT
The standards governing a Rule 12(b)(6) motion to dismiss for failure to state a
claim were recently summarized in United States ex rel Totten, v. Bombardier, Corp.,
2003 WL 227769033 (D.D.C. Sept. 3, 2003):
In considering a motion to dismiss for failure to state a
claim, the court must accept all the allegations in plaintiff's
complaint as true and consfrue them in the light most
favorable to plaintiff, Jungquist v. Sheikh Sultan Bin

Khalifa Al Nahyan, 115 F.3d 1020, 1027 (D.C.Cir.1997).
[However], “[c]ourts accept plaintiffs' allegations of fact,
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not ikeir conclusions i€ law. “Puwlor v. Fedcr.* Deposis -
Insurance +Zorp., 132 F.36753, 152 (2.C.Cir.1957). -

.- “Dismissal under Rule 12(b)(6) is proper-when, taking the

" material allegations of the complaint as admiticd, and f

construing them in plaintiff's favor, the court finds that the
plaintiff has failed to allege all the material elements of his
cause of action.” Weyrich v. The New Republic, Inc., 235
F.3d 617, 623 (D.C.Cir.2001) (citations omitted).

IS

In addition to disregarding plaintiff’s conclusory allegations, this Court on a
12(b)(6) motion must disregard inferences in plaintiff’s favor that are not supported by
facts set forth in the complaint. Kowal v. MCI Cbmmimications Corp., 16 F.3d 1271,
1276 (D.C. Cir. 1994). And while this Court must generally lifnit its review to the
allegations of the complaint, this Court may also consider facts of which Jjudicial notice
may be taken and the contents of documents that are both referenced in the complaint and
ceﬁtral to the plaintiff's claim. Phillips v. Bureau of Prisons, 591 F.2d 966, 969 (D.C.
Cir. 1979); Liptonv. MCI Worldéom, Inc., 135 F. Supp. 2d 182, 186 (D.D.é. 2001). If
plaintiff’s factual allegations, read in light of such material, do not state a claim on which
relief can be granted, the complaint must be dismissed.

Analyzed in this light, plaintiff’s complaint fails. Assuming for the purpose of
this motion only that all of the alleged facts — in contrast to legal conclusions and
unsupported rhetoric - of plaintiff’s complaint are true, plaintiff fails to allege any
cognizable cause of action against The Beer Institute.

L PLAINTIFF FAILS TO STATE A CLAIM AGAINST THE BEER
INSTITUTE UNDER THE D.C. CONSUMER PROTECTION
PROCEDURES ACT.

This Court should dismiss plaintiff’s claim against The Beer Institute under the
DCCPPA. First, the DCCPPA does not apply to non-profit corporations such as The

Beer Institute. Second, because The Beer Institute is not a “merchant,” 1t cannot be held
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-y, lisble undet 'wDCCPPA "hm, .é;é:tintiﬂ’s _failm'-:;. “’iﬂd inaft;ﬁéi!y}ia allege that The Baer
Inéjltutc ha;s been inviaived in a comﬁser.cial traisaction mvoivmg the séﬁe of goods or
se;rvices f)reciudes liability under the DCCPPA. Fourth, as a matter of law, The Beer
Institute cannot be held liable for aiding and abetﬁng a violation of the DCCPPA.

Finally, even if plaintiff were otherwise able to fulfill the statutory requirements of a
cause of action under the DCCPPA, he has failed entirely to meet the pleading standard
for a fraud claim. See FED. R. CIv. P. 9(b); Kowal v. MCI Communications Corp., 16

F.3d 1271, 1278 (D.C. Cir. 1994).

A. As a non-profit corporation, The Beer Institute cannot be held

liable under the DCCPPA.

As the complaint acknowledges, The Beer Institute is a non-profit trade
association (Compl. ¥ 33), which by definition precludes plaintiff’s claim against it under
the DCCPPA; Schiff v. American Ass’n of Retired Persons, 697 A.2d 1193 .(D.C. 1997).
In Schiff, a member of the AARP alleged that the organization violated the DCCPPA by
misrepresenting its status as a non-profit corporation and the nature of its services. The -
appellate court affirmed the dismissal of the member’s claim, concluding that the D.C.
legislature has recognized that the DCCPPA cénnot apply to non-profit organizations. /d,
at 1197; accord Save Immaculata/Dunblane, Inc. v. Immaculata Preparatory Sch., Inc.,
514 A.2d 1152, 1159 (D.C. 1986) (concluding thaf non-profit organization cannot be held
liable under the DCCPPA); Armstrong v. Accrediting Council for Continuing Educ. &
Training, Inc., 832 F. Supp. 419, 425 (D.D.C. 1993) (same), vacated on other grounds,
84 F.3d 1452 (D.C. Cir. 1996); Kozup v. Georgetown Univ., 663 F. Supp. 1048, 1060-61

(D.D.C. 1987), aff°d, 851 F.2d 437 (D.C. Cir. 1988) (same). Because plaintiff admits
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thai Tex-Beer Institute i a non-profit coip iiom, his clain; sgazast:The Beer Mstinte - -
.. under the DCCPPA must be dismissed.

B.  Plaintiff fails to allege that The Beer Institute engaged in an

commercial transaction falling within the DCCPPA. -

The DCCPPA “was designed to police trade practices arising only out of
consumer-merchant relationships.” Howard, 432 A.2d at 709. Specifically, a “trade
practice” is “any economic act between a consumer and a merchant.” Council Report of
Mar. 26, 1974 at 14. Accordingly, unless plaintiff can plead that The Beer Institute was
involved in a “trade practice” or “a consumer-merchant relationship in a consumer
transaction involving the sale of goods or services,” neither plaintiff nor any other
consumer can maintain a cauf® of action against it under the DCCPPA. Adam A.
Weschler & Son, Inc. v. Klank, 561 A.2d 1003, 1005 (D.C. 1989) (stating “it is the
ultimate retail transaction between the final distributor and the individual m(;,mber of the
consuming public that the [DCCPPA] covers”). Plaintiff fails to allege — nor could he —
that he or any other consumer has purchased anything from The Beer Institute, because
The Beer Institute does not sell alcohol beverages, much less any other consumer
product,

| c. The Beer Institute is not 5 “merchant,” énd therefore, it cannot
be held liable under the DCCPPA.

Plaintiff’s complaint further fails becauée it does not allege — and cannot in good
faith allege — that The Beer Institute is a merchant, a predicate requirement for a claim
under the DCCPPA. Howard v. Riggs Nat’l Bank, 432 A.2d 701, 709 (D.C. 1981). The
DCCPPA authorizes a cause of action against merchants who commit certain deceptive

or unethical trade practices. A “merchant” is a “person- who does or would sell, lease
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(t0), or transi¥r;.either direct!y < ~indirectss - ~umer gm” or sewicés,bi' apersonwho RN
. ‘ioes or wc.)ulfi sﬁpply the goods or .-'serviccs w'hichiare.or'v%:ould ble iho subject matte;*,_cf a

.trade practice.” D.C. CODE ANN. § 28-3901(a)(3) (2003)  Plaintiff does not andi cannot

plead that The Beer Institute manufactures, adver_tises or sells-any alcohol beverage

ﬁroduct or is otherwise a “merchant” subject to the DCCPPA. Coﬂsequently, this Court

should dismiss plaintiff’s claim against it under the DCCPPA.

) The Beer Institute cannot be held liable under the DCCPPA
for aiding and abetting the alleged fraud of others.

Plaintiff also alleges that The Beer Institute violated the DCCPPA by aiding and
abetting the supposed deceptive trade practices of otllel;s. Compl. at § 66. Because there
is no cause of action for “aiding and abetting” a consumer fraud under the DCCPPA, this
Court should dismiss plaintiff’s claim. Armstrong, 832 F. Supp. at 425.

In Armstrong, former students of a vocational school claimed that a ;10n—proﬁt
accreditation agency aided and abetted the school’s violation 6f the DCCPPA when the
agency deceptively failed to withdraw the échool’s accreditation. Armstrong, 832 F.
Supp. at 422. The court refused to grant the students relief reasoning that “no provision
of the DCCPPA creates a cause of action for aider-and-abettor liability; in the absence of
such a provision, the court must assume that the Council intended to make liable only
those who actually violate the DCCPPA.” Id. at 425. The court concluded that “there is
no liability—either primarily or as an aider and abettor—for a non-profit” organization
under the DCCPPA. Id. See also Central Bankv. First Interstate Bank, 511 U S. 164,
177 (1994) (when a legislature enacts a statute containing a private right of action but
does not specifically address liability for aiding and abetting, it is error to presume that an

aiding and abetting claim may be brought under the same statute). For this reason as

10
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weil.ilde Court shoun! ri:cmm:, Siaintiffs claim sgainst The Beet Iristitute under the e ' ‘ B
DCCPFA. . : - -

| E. Plaintiff fails to plead his DCCPPA claim against The Beer Institute with
: the specificity required.

Plaintiff’s failure to plead his DCCPPA claims with the particularity required by

Rule 9(b) of the Federal Rules of Civil Procedure is fatal to those claims.’ Specif-'xcally','_
the “pleader must state the time, place and content of the false misrepresentations, thé .
fact misrepresented and what was retained or given up as a consequence of the fraud.”
Kowal v. MCI Communications Corp., 16 F.3d 1271, 1278 (D.C. Cir. 1994) (quoting
United States v. Cannon, 642 F.2d 1373, 1385 (D.C. Cir. 1981), cert. denied, 455 U.S.
999 (1982)); Witherspoon v. Philip Morris, Inc., 964 F. Supp. 455, 464 (D.D.C. 1997).
PlaintifPs DCCPPA claim against The Beer Institute fails to allege these predicate facts.
Moreover, plaintiff fails to allege that he relied on any purported misrepreséﬁtation or
omission by The Beer Institute. See Howard, 432 A.2d at 706 (fraud re(juires showing of
reliance on an alleged misrepresentation). Finally and as a matter of common sense,
plaintiff cannot esta;blish the reasonableness of reliance on the part of persons under the
legal drinking age on any alleged misrepresentation or omission by The Beer Institute,
because the consumption of alcohol by those persons is prohibited by law. See Alicke v.
MCI Communications Corp., 111 F.3d 909, 912 (D.C. Cir. 1997); Howard, 432 A.2d at

707.

3 The complaint was filed in the District of Columbia Superior Court, but its Rule
9(b) imposes precisely the same requirement as the federal Rule 9(b).

11
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<IL - % AINTIFF 1S NOT ALLEGED THE SEFMENTS GFAN UNSUST
. ENRICHMENT CLAIM AGAINST THE BEER iNSTITUYT. . .

Tastate a clain for ﬁnjust enrichment against The Beer Institute, the plaintiff
must plead that “defendant was unjustly enriched at [plaintiff s] expense and that the
circumstances were such that in good conscience [the defendant) should make
restitqtion.” Emerine v, Yancey, 680 A.2d 1380, 1384 (D.C. 1996). Specifically, a claim
of unjust enrichment requires that plaintiff plead “(1) a benefit conferred upon the
defendant by th_e plaintiff; (2) an appreciation or knowledge by the defendant of the
benefit; and (3) the acceptance or retention of the benefit by the defendant under such
circumstances as to make it inequitable for the defendant to retain the benefit.” It Bhd
of Teamsters & Chauffeurs v. Ass’n of Flight Attendants, 663 F. Supia. 847,854 (D.D.C.
1987) (quoting 276 WILLISTON, A TREATISE ON THE LAW OF CONTRACTS §1479 (3d ed.
1970) (emphasis added)). A plaintiff cannot state an unjust emichmél;t cauée of action
where, as here, he or she has not conferred a benefit on the defendant. See Rapaport v.
United States Dep't of Treasury, Office of Thrift Supervision, 59 F.3d 212, 217 (D.C. Cir.
1995) (“[u]njust enrichment simply does not lie when the plaintiff has not bestowed some
sort of benefit upon the defendant.”); 4934, Inc. v. District of Columbia Dept. of
Employment Servs., 605 A.2d 50, 56 (D.C. 1992).

Plaintiff here does not and cannot plead any transaction between himself or his
children, if any, and The Beer Institute, in which a payment or other benefit was
conferred by plaintiff upon The Beer Institute. On the contrary, as plaintiff’s complaint
acknowledges, The Beer Institute is a non-profit trade association that does not _scll
alcohol beverages. (Compl. §33.) Not surprisingly, then, plaintiff does not allege that he

(or any other person) has conferred a benefit, financial or otherwise, on The Beer

12
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Instituie, which is fatal to!xsa_t';ust ennchn\h«mi;i LJ‘P‘?‘I, Inc. v Disteict = Columbia
:Efgjartment of Empl. Servs., 60.5{ AZdSG, 56 (DC1992) (;‘Qhefher thelié has becn-

unjust enrichment must be determined by the nature of the dealings between the recipient
of the benefit and the party seeking restitution,’;: implying that some dealings must have
occurred) (emphasis added); see also, Ellsworth Assoc., Inc, v, United States, 917 F.

Supp. 841, 848 (D.D.C. 1996) (dis_m.issi.ng unjust enrichment claim where plaintiffs failed
to allege “that any benefit has bet_en conferred on the [ ]defepdants by the plaintzjj‘.'s"’).
(emphasis in original); Bloomgclz'rden v. Coyer, 479 F.2d 201, 211 (D.C. Cir. 1973) |
(unjust enrichment claim unavailable as a matter of law where plaintiff did not confer
benefit on defendant).

III. PLAINTIFF FAILS TO STATE A NEGLIGENCE CAUSE OF ACTION
AGAINST THE BEER INSTITUTE.

A. Plaintiff does not plead a negligence claim directed to The Beer

Institute.

As a threshold matter, the complaint contains no allégations of negligence
directed at The Beer Institute, and it is uncertain whether plaintiff intended to state a
claim for negligence against this defendant. Rather, this count of the complaint targets
the alleged conduct of “manufacturers and distributors.” (Compl. §101.) The specific
conduct described in the negligence counf refers only to manufacturer defendants.
(Compl. § 102: number of advertisements; alleged failure of companies to take steps to
prevent underage consumption of “their” products.) Plaintiff asserts that these acts and
omissions foreseeably induce underage persons to illegally consume “defendant’s
alcoholic beverages.” Id. None of these allegations could possibly apply to The Beer

Institute.
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